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LETTER OF TRANSMITTAL 





SECURITIES AND ExcHANGE CoMMISSION, 
Washington, D. U., May 21, 1952. 
Hon. Russe.tui B. Lona, 
Chairman, Subcommittee on Monopoly, 
Select Committee on Small Business, 
United States Senate, Vi ‘ashington, D. C. 


My Dear Senator: In further reference to your communication 
of January 11, 1952, I am pleased to transmit herewith copies of a 
statement prepared by the Commission which discusses various 
phases of its administration of the Public Utility Holding Company 
Act of 1935. 

As the report indicates, this statute differs from the general type 
of antimonopoly statute designed to restore effectiveness of competi- 
tion in a free market. Its purpose was to revitelize and strengthen 
the field where operating utiliiy companies are permitted by frane hise 
to function as local monopolies. It was the extension of the monopoly 
status from the local operating level to the Nation-wide holding com- 
pany management level that brought the need for this legislation. 
The circumvention of necessary local regulation had been ‘achieved 
by shifting the control of operating electric and gas utilities to out- 
of-State holding companies which developed into huge, uneconomic 

aggregations of. properties. The concentration of power was accom- 
plished by excessive pyramiding of corporate structures and other 
financial and operating abuses which went unchecked and eventually 
caused staggering losses to investors. 

Tue statement which has been prepared sets forth the character of 
the statute enacted to meet this situation, the problems and achieve- 
ments of enforcement by the Securities and Exchange Commission 
and the responsibilities which are still before us. 

I sincerely hope that your committee will find the material helpful. 

With very best wishes and highest personal regards, I am 

Sincerely yours, 
Dona.tp C. Cook, Chairman. 
Itt 
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THE PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935! 


A. INTRODUCTION: THE HOLDING COMPANY ACT AS AN ANTIMONOPOLY 
STATUTE 


The Holding Company Act is in part designed to minimize the ad- 
verse effects of monopoly in a field which is to a certain extent a 
natural monopoly, namely, the electric and gas utility industry. This 
objective is sought to be advanced through : a flexible limitation on the 
size of utility holding-company systems and by the elimination of 
certain practices and types of corporate structures prevalent prior to 
the enactment of the statute, which had tended to promote the growth 
of huge, sprawling systems without regard to integration of properties 
or to economies of operation. As “a specialized antitrust act’’? the 
Holding Company Act differs from the general type of antimonopoly 
statute in that it is designed to restore the effectiveness of State and 
Federal regulation, rather than the effectiveness of competition in a 
free market. 

However, comparison of the statutory policies in both fields indicates 
an identity of certain basic objectives—-an attempt to undo and to 
prevent unwarranted concentration of corporate power to the detri- 
ment of our national economy. By 1929 public-utility holding com- 
panies had grown into enormous size, some of them into multibillion- 
dollar enterprises. The United Corporation group, for example, 
whose subsidiaries and affiliates at that time included United Gas 
Improvement Co., Public Service Corp. of New Jersey, Columbia 
Gas & Electric Corp., Niagara Hudson Power Corp., American Water 
Works & Electric Co., and the Commonwealth & Southern Corp., 
controlled approximately 20 percent of the total quantity of electric 
energy generated by private companies in the United States; the 
Electric Bond & Share Co. group about 14 percent; and the Insull 
interests over 10 percent. These three large groups controlled about 
49 percent of the total for the privately owned electric utility industry. 
An additional 35 percent was then controlled by 12 other large utility 
systems, making a total of over 80 percent controlled by approximately 
15 companies. Similarly, in the gas utility industry 11 holding-com- 
pany systems controlled 80 percent of the total mileage of natural-gas 
pipelines upon which the gas fields are almost completely depe ndent 
for the marketing of their product. In 1929 and 1930, 20 large 
holding-company systems controlled 98.5 percent of the transmission of 
electric energy across State lines. 

It was generally concluded that such concentration of control was 
harmful to the economy of the Nation, and that the claim of efficiency 
or economy often advanced to justify the holding-company device 


149 Stat. 803, 15 U. C. sec. 79a et seq. 
210 SEC Annual ate. 83 (1944). 
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was exaggerated. As was said in the report of the National Power 
Policy Committee: * 

Numerous studies have already shown, and the report of the Federal Trade 
Commission’ further demonstrates, that the concentration of control in the 
electric and gas industries through the device of the holding company has as- 
sumed tremendous proportions. While the distribution of gas or electricity in 
any given community is tolerated as a “‘natural monopoly” to avoid local duphi- 
cation of plants, there is no justification for an extension of that idea of local 
monopoly to embrace the common control, by a few powerful interests, of utility 
plants scattered over many States and totally unconnected in operation. Such 
intensification of economic power beyond the point of proved economies not only 
is susceptible of grave abuse but is a form of private socialism inimical to the 
functioning of democratic institutions and the welfare of a free people. 

The same views were expressed by the President in his message to 
the Congress, transmitting the report of the National Power Policy 
Committee, which stated, in part: 

It is time to make an effort to reverse that process of the concentration of 
power which has made most American citizens, once traditionally independent 
owners of their own businesses, helplessly dependent for their daily bread upon 
the favor of a very few who, by devices such as holding companies, have taken 
for themselves unwarranted economic power. Iam against private socialism of 
concentrated private power as thoroughly as I am against governmental socialism. 
The one is equally as dangerous as the other; and destruction of private socialism 
is utterly essential to avoid governmental socialism. 

Many serious abuses had their origin in this concentration of control. 
The more significant of these are recited in the preamble to the 
Holding Company Act and include (1) inadequate disclosure to 
investors of the information necessary to appraise the financial 
position and earning power of the companies whose securities they 
purchase; (2) the issuance of securities against fictitious and unsound 
values; (3) the overloading of operating companies with debt and 
fixed charges, thus tending to prevent voluntary rate reductions; 
(4) the imposition of excessive charges upon operating companies 
for various services such as management, supervision of construction, 
and the purchase of supplies and equipment; (5) the control by 
holding companies of the accounting practices and rate, dividend, 
and other policies of their operating subsidiaries so as to complicate or 
obstruct State regulation; (6) the control of subsidiary holding 
companies and operating companies through disproportionately 
small investment; (7) the extension of holding-company systems 
without relation to economy of operations or to the integration and 
coordination of related properties. 

lo accomplish its objectives, the Holding Company Act makes 
provision for (1) determining what companies are subject to the 
provisions of the act, (2) adequate sources of information for its 
enforcement, (3) the prevention of transactions inconsistent with its 
standards, and (4) corporate reorganizations whenever necessary to 
achieve geographic integration and corporate simplification. The 
administration of the act and supervision of the reorganization 
process by a regulatory and quasi-judicial agency (the Securities and 
Exchange Commission) are basic to the structure of the entire statute, 
the major provisions of which are briefly described below. 

*H. Doc. No. 137, 74th Cong., Ist sess. (1935), appended to S. Rept. No. 621, 74th Cong., Ist sess. (1935). 


4 Utility Corporations, S. Doc. No. 92, 70th Cong., Ist sess. (1935). Report, contained in 101 volumes 
embodies the results of a 9-vear investigation pursuant to S. Res. No. 83, 70th Cong., Ist sess. (1928). 
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B. DESCRIPTION OF THE STATUTE 


1. What companies are subject to the act 


A “public-utility company”’ is defined in section 2 (a) (5) to mean 
‘an elec ‘tric utility company or a gas utility company.”’ A “holding 
company”’ is defined in section 2 (a) (7) as any company which direc tly 
or indirectly owns or controls 10 percent of the outstanding voting 
securities of a public utility company or of another holding company 
within the definition. In view of the widespread distribution of 
public-utility securities, the Congress adopted the presumption that 
ownership of 10 percent of the voting securities is tantamount to 
control. If such control is denied a company may apply to the 
Commission for a declaration that notwithstanding such ownership 
no control exists. The burden of proof of course is upon the applicant. 
Since the congressional committees were of the view that control is 
often the result of complex and subtle intercorporate relationship 
and may exist regardless of the amount of voting securities held, 
section 2 (a) (7) also provides that the Commission after notice and 
opportunity for hearing may declare a company to be a holding com- 
pany even though it owns less than 10 percent of the voting securities. 
In that situation the burden of proof in establishing control is upon 
the Commission. Section 3 provides for the exemption of certain 
holding companies and their subsidiaries, provided they meet certain 
specific tests and a more general public interest standard. 
2. Sources of information 


Public-utility holding companies must register with the Commission 
and must initially file with the Commission certain basic data and 
documents which are outlined in the statute 7 and specified in detail 
by rules of the Commission,® and which must be brought up to date 
annually.’ These data, together with facts developed in hearings on 
proposed transactions, and plans and data obtaine d by the Commis- 
sion in the exercise of its investigative powers,” provide the Com- 
mission with the information necessary to effectuate the purposes 
of the act. 


8. Licensing powers 

A registered holding company must obtain Commission approval 
for many types of transactions related to the purposes of the act, 
such as the issuance and sale of securities," the acquisition of secu- 
rities, utility assets, and other interests in any business ' and certain 
types of contractual arrangements.’* In addition, Commission ap- 
proval is required as a prerequisite to certain acquisitions by any 
person when such person is or would become the owner, directly or 
indirectly, of 5 percent or more of the voting securities of more than 
one public-utility or holding company." 


5 **A ffiliate”’ is defined in terms of 5 percent ownership of voting securities, as well as other relationships 
that might prevent arm’s-length bargaining between a company and another person (sec. 2 (a) (11)) 

6H. Rept. No. 1318, 74th Cong., Ist sess. (1935). 

7 See. 15. 

’ Rule U-1, Form USB. 

® Sec. 14, Rule U-1, Form U5S 

10 See, 18 

"! Sees. 6 and 7. 

2 Secs. 9 and 10 

13 See. 13. This section deals with service, sales, and construction contracts, a field in which the Federal 
Trade Commission investigation had shown much abuse. Sec. 13 prohibits certain types of contracts 
tirely and subjects others to prior Commission approval. 

4 Sec. 9 (a) (2). 
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The requirement of advance approval of specified and definitely 
described transactions has proved to be a great advantage in securing 
compliance with the integration and simplification standards, as well 
as in forestalling future violations of dlisas. standards. It prevents the 
consummation of transactions which would thereafter have to be 
undone, charges the Commission rather. than a court with the initial 
decisions under the statute which it administers, and provides the 
industry with a clear guide as to what it may or may not do.™ In 
addition, the Commission’s power to impose appropriate terms and 
conditions is a potent device for compelling integration and simpli- 
fication. 

. Directive powers 

The Commission is under a duty to examine registered holding- 
company systems and require by order," after notice and opportunity 
for hearing, the general objective which it finds necessary to insure 
compliance with the statutory standards of integrated operations 
and simplified structures.'? The integration standard * is in substance 
a standard of regional cohesiveness,” and of size.” 

Section 11 (b) (1) limits the operations of each holding-company 
system to a “single integrated public-utility system” subject to an 
exception which permits the retention of one or more additional 
integrated systems under specified conditions. Retention of an 
additional integrated utility system or systems is conditioned upon 
an affirmative showing that each additional system is relatively small 
and unable to operate economically under separate management 
without loss of substantial economies, that it is located in the same 
States as the principal system or in adjoining States or a contiguous 
foreign country, and that the combination of systems is not unduly 
large. 

Since under section 11 (b) (1) each registered holding company 
must limit its operations to a single integrated system, subject to the 
exemption noted, the effect of the statute was to require holding 
companies to divest themselves of the widely scattered utility prop- 
erties which had been acquired in the past and which had no operating 
relationship with respect to each other. The limitations of the 
holding company to a group of naturally related properties within a 
single area or region provides a proper function for holding-company 
operation compatible with the economic needs of the industry and 
gives full scope to the benefits of unitary control of the holding com.- 
pany without at the same time impairing “the advantages of localized 
management, efficient operation and the effectiveness of regulation.’ 

In addition, the holding company may retain businesses other than 
electric and gas utilities. if they are reasonably incidental (that is, 
functionally related) to the operations of the integrated system.?! 
Before the act public-utility holding companies had acquired control 

‘Ss Compare hearings before the Temporary National Economic Committee, 76th Cong., Ist sess., pt. 5, 
Pr Bach i is of course prospective in application, partakes of many aspects of rule-making, and is 
the promulgation of a rule under the Administrative Procedure Act 


1’ See 11 
1® Sec. 2 (a) (29). 
confined in its operations to a single area or region, in one or more States, * * *” 
not so large as to impair (considering the state of the art and the area cr region affected) the 
advantages of localized management, efficient operation, and the effectiveness of reculation.’’ 

ti North American Co. v. S. E. C. (133 F, 2d 148 (C. A. 2, 1943), affirmed as to constitutionality, 327 U. 8. 
686 (1946)), United Gas Improvement Co. v. S. E. C. (138 F. 2d 1010 (C. A. 3, 1943)), ef. Philadelphia Company 
v. S. E. C. (177 F. 2d 720 (C. A. D. C., October 10, 1949)) 
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of many types of enterprises wholly unrelated to utility operations, 
such as transportation, water, oil, mining, and real-estate business. 
Under section 11 (b) (1) such nonutility businesses may not be retained 
unless it is shown that they are so interrelated with the utility system 
that they are an ancillary part of the utility operations, and as such 
economically inseparable ‘from, and necessary to, the proper function- 
ing of the integrated utility system. Implicit in this provision is the 
assumption that the function of the public-utility holding company 
is the economical and efficient operation of the integrated system. 
It is not an investment company which minimizes the risks of its 
investments through diversification of its portfolio securities. 

Section 11 (b) (2) requires generally the elimination of undue and 
unnecessary corporate complexities, and assurance that the structure 
or existence of any company in the system does not unfairly or in- 
equitably distribute voting power among security holders of the sys- 
tem. These general standards derive specific meaning from the stated 
purposes of the act,” from the detailed provisions for the types of 
new securities which companies subject to the act may issue,” and 
from a long line of Commission decisions made as a result of the studv 
of partic ular fact situations. In addition, the section prohibits m 
all cases the existence of more than two tiers of holding companies 
over any utility company. 

The geographic integration and corporate simplification provisions 
of section 11 (b) did not go into effect until January 1, 1938. After 
that date, section 11 (b) made it mandatory for the Commission to 
institute administrative proceedings and to require by order ‘‘as soon 
as practicable” that each registered holding company and each sub- 
sidiary of such a company take such action as the Commission finds 
necessary to bring its holding-company system into compliance with 
the provisions of section 11(b). 

The order issued by the Commission under section 11 (b) does not 
define specifically the ways and means by which the ¢ ompany affected 
might comply with the integration and simplification provisions of 
section 11 (b). ‘The Commission’s order is simply a general directive 
stating the end result to be achieved—for example, the divestment of 
certain assets, the liquidation of a particular holding company in the 
system, or the recapitalization of one or more of the system companies. 
The company is then given 1 year, under section 11 (c), within which 
to submit one or more voluntary plans of compliance, and the time 
may be extended for an additional 1-year period. Under section 11 (e) 
a registered holding company or a subsidiary of such a company may 
at any time submit its own plan to the Commission for the purpose 
of bringing itself into compliance with the standards of section 11 (b). 
Such a plan may be submitted either before or after the Commission 
enters an order under section 11 (b). If the Commission finds, after 
notice and opportunity for hearing, that the plan submitted is ‘“neces- 
sary to effectuate the provisions of subsection (b) and fair and equi- 
table to the persons affected by such plan,’ the Commission must 
enter an order approving the plan; and, at the request of the company, 


22 Sec. 1. 


23 Sec. 7. 

*% The Congress was of the view that the interval between the passage of the act in 1935 and the effective 
date of sec. 11 (b) should be utilized by the various holding-comp any systems for voluntary compliance with 
the act. In fact, very little was accomplished until the Commission Fad instituted administrative proceed- 
ings involving the major holding-company systems. 
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the Commission is authorized to apply to the proper United States 
district court for an order enforcing the plan. The court in such a 
case exercises in effect appellate review of the Commission’s findings 
and conclusions and is required to enforce the plan if the Commission’s 
action is based on substantial evidence and is not contrary to law.” 

The act thus encourages companies to work out their own methods 
of compliance with the integration and simplification standards. 
However, if a voluntary plan is not submitted within the time per- 
mitted by section 11 (c), the Commission is authorized under section 
11 (d) to apply to a district court to enforce compliance with its 
directive order under section 11 (b). The court in such a case is 
empowered to take possession of the company and its assets and to 
appoint a trustee (which may be the Commission, but never has been) ; 
and the trustee may, with court approval, dispose of assets in ac- 
cordance with a fair and equitable reorganization plan which has been 
proposed either by the Commission or by any person having a bona 
fide interest in the reorganization and which has been approved by 
the Commission. While a provision with “teeth” in it like section 

(d) was deemed indispensable to the proper enforcement of section 
11 (b), its very existence has made resort to it unnecessary and has 
promoted the filing of voluntary plans under section 11 (e). In 
practice the Commission does not invoke the provision of section 11 
(d), even after the time under section 11 (¢) has expired, where the 
company involved is not “dragging its feet’? and is proceeding in a 
reasonable manner to effectuate compliance with the statute. There 
has been only one proceeding under section 11 (d), and that case 
involved a peculiar factual situation in which the trustee was appointed 
with the consent of the company. 

The procedure thus provided by the statute is much like that em- 
ployed by the courts in earlier antitrust divestment cases.% The 
statutory recognition of the company’s right to formulate a plan for 
compliance during a limited period after the Commission prescribes 
the objectives required by the statutory standards has proved highly 
satisfactory in practice, although as a matter of fact as the Commission 
has developed and published its standards of compliance, companies 
have come forward with plans even though no order has been issued 
under section 11 (b) 


5. Special tax provisions in Supplement R and section 1808 (f) of the 
Internal Revenue Cod 


An important incentive to voluntary compliance was the amend- 
ment to the Internal Revenue Code in 1942 to provide for postponing 
the recognition of capital gains or losses realized through transactions 
directed or authorized by the Commission as required by section 11. 
Thus the Congress provided that action required to comply with the 
affirmative standards of the act does not result in the imposition of 
capital gains ” or stamp taxes * on the transactions found necessary 


2% 8. E. C. v. Central-Illinois Securities Corp. (338 U. 8. 96 (1949)). The Commission has been sustained 
by the courts in its view that a proper regard for the public interest and the interest of investors would make 
ii impracticable and harmful to require that the renabilitation of each holding company system be neces- 
sarily accomplished in a single plan. It has been the Commission’s policy to encourage gradual and orderly 
compliance step by step so as to preserve investment values and avoid needless sacrifice by forced and pre- 
cipitate liquidation. 

2% See United States v. American Tobacco Company (221 U. 8. 106, 187-88 (1910)), nited States v. Union 
Pacific P. P. Co. (226 U.S. 61, 96-98 (1912)), Standard Oil Co. v. United States (221 U. 8S. 1, 77-82 (1910)). 

? Internal Revenue Code, secs. 371, 373. 

38 Td., sec. 1808 (f). 
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for compliance. Such gains, in substance, are not recognized for tax 
purposes but are applied in reduction of the basis of the complying 
company’s remaining assets, postponing the tax effect until comple- 
tion of the program. 


C. COMPLIANCE WITH INTEGRATION AND SIMPLIFICATION 
REQUIREMENTS 

1. Constitutionality 

The Holding Company Act became law in August 1935, and com- 
pliance with the integration and simplification requirements of sec- 
tion 11 (b) was to take place as soon as prac ‘ticable after January 1, 
1938. It was not until March 28, 1938, that the registration provi- 
sions of the Holding Company Act were held constitutional by the 
Supreme Court,” and prior to that decision most of the larger holding 
companies failed to register. In April 1946 the Supreme ‘Court sus- 
tained the constitutionality of section 11 (b) (1),% and in November 
1946 of section 11 (b) (2 


2. Development of reorganization standards 


In approaching the problems presented by the reorganization of 
utility holding companies and their subsidiaries the Commission had 
to be certain that plans submitted by the various systems met the 
statutory standards requiring a fair or equitable treatment for all 
persons affected by such plans. The standard which is similar to 
that appeering in the corporete reorgenization provisions of the 
Bankruptcy Act is sufficie ntly deiinite as a . delegation of authority 
by the Commission but there remains a very wide latitude for the 
exercise of judgment in achieving the end objectives. In dealing 
with this problem the Commission has constantly had in mind that 
the Holding Company Act was to be administered in such a manner 
that there would be no unnecessary hardship on security holders and 
that the legitimate investment values of their securities would be 
preserved. That premise pervades the entire legislative history of 
the act and is partic ularly referred to in the re port of the National 
Power Policy Committee which was forwarded to Congress by Presi- 
dent Roosevelt several months prior to enactment of this legislation. 

in liquidation and reorganizations under section 11 of the Holding 
Company Act, for compelling reasons articulated in various opinions,*? 
the Commission developed the so-called ‘investment value theory’’ 
which was jirst sustained by the United States Supreme Court in 
Otis & Co. v. S. E. C. (323'U. S. 624). The principal effect of the 
Otis decision, as well as the earlier ones, was to rule that, in simplifica- 
tion proceedings pursuant to sections 11 (b) (2) and 11 (e) of the act, 
the involuntary charter liquidation preference does not of itself 
determine the amounts shareholders are to receive, but, instead, the 
participation accorded is to be the equitable equivalent of the securi- 
ties surrendered measured in terms of investment value on a going- 
29 Rlectric Bond and Share Company v. S. = C. (303 U. S. 419). 
3° North American Company v. S. E. C. 327 U. 8. 686). 

3! American Power & Light Co. v. S. EF. Ci 329 U. 8. 90) 

32 See also Community Power and Light Co. (68. E. C. 182); Federal Water Service Corp. (8 S. E. C. 893); 
Tnited Power and Light Co. (13 8. F.C. 1) (the Otis case); Puget Sound Power & Light Co. (138. EB. C. 226 ; 
Southern Colorado Power Co., Holding Company Act Release No. 4501; Viginia Pwhlic Service Co., Holding 
Company Act Release No. 4618. There cases are discussed in Dodd, The Relative Rights of Preferred and 
Common Shareholders in Recavitalization Plans under the Holding Company Act (57 Harv. L. Rev. 295) 


Commissioner Healy, who coucurred in the result in the Community Power case, dissented in the other 
cases, contending that the claim of the preferred was measured by the contract right on liquidation. 


~ 
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concern basis. ‘This series of cases arose in a factual context where, 
as a consequence of this approach, the common stock was permitted 
a relatively small participation even though the value of the assets 
was exceeded by the charter liquidation preference of the preferred 
stock. In so holding, the Commission did not override the many 
judicial decisions in bankruptcy reorganizations requiring, under the 
absolute priority principle, that senior securities should receive pay- 
ment in full in accordance with their relative priorities before junior 
securities could participate. On the contrary, the standard adopted 
also required that security holders of a dissolving corporation should 
have their claims satisiied in the strict order of their priority: it 
merely evolved the proper measure of their claim in a reorganization 
caused by the impact of section 11. 


8. Accomplishments under section 11 


After the constitutionality of the basic registration provisions of 
the Holding Company Act was established in 1938, it soon became 
apparent that the major systems would not come forward voluntarily 
with suitable plans for compliance. The Commission then decided 
that drastic enforcement action on its part would be required. Ac- 
cordingly, in 1940 and 1941, proceedings were instituted in respect to 
14 of the major systems whose consolidated assets exceeded $10 billion 
and represented 67 percent of the total of all registered systems. 
Proceedings were instituted either under section 11 (b) (1) or 11 (b) (2) 
or both. 

Many of the large systems contested the action of the Commission 
vigorously, and proceedings before the Commission involved volu- 
minous testimony and hundreds of exhibits. Gradually, however, as 
Commission orders were issued and were sustained by the courts, the 
programs of compliance began to go forward at an accelerated pace. 
It is estimated that up to the present time about 85 percent of the 
over-all job of integration and simplification has been completed. 

During the period from June 15, 1938, to June 30, 1951, 2,175 
companies (including 211 holding companies, 925 electric and gas 
utility companies, and 1,039 other companies) have at one time or 
another been subject to the active regulatory jurisdiction of the 
Commission as components of registered holding-company systems. 
Among the nonutility enterprises which were once a part of hold- 
ing company systems could be found a strange assortment of unrelated 
businesses, including brick works, ice plants, movie theaters, laundries, 
and even a baseball club. The effect of the enforcement of section 11 
is demonstrated by the contraction in the number of subject companies 
which has taken place. By the close of the past fiscal year there were 
but 444 companies subject to regulation, including only 64 holding 
companies, 195 electric and gas, and 185 nonutility companies. Of 
the 1,731 companies no longer subject to Commission jurisdiction, the 
largest proportion represent companies divested by holding companies 
as nonretainable under statutory standards. Most of these are now 
independent operating enterprises, operating at a local level and fully 

33 It may be interesting to note that in determining the “investment value en a going concern basis” 
the Commission has always taken into consideration the possibilities of liquidation or reorganization for 
reasons other than compu!sion of the act (such as creditor action, or the imminence of contractual maturities) 
and in these cases has given recognition to the increased significance of liquidation preferences. New 
England Power Association, Holding Company Act Release No. 6470 (March 15, 1946) at p. 27; The United 
Light and Power Company, et al. (American Light & Traction case), Holding Company Act Release No. 6603 


(May 7, 1946) at pp. 24-28; Interstate Power Company, Holding Company Act Release No, 9139 (June 8, 
1949) at pp. 32-33 
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subject to local regulation. Of the balance of companies eliminated 
from holding-company control many have been absorbed by merger or 
consolidation into continuing enterprises or have been dissolved. A 
smaller proportion have qualified for exemption from provisions of the 
act. 

From December 1, 1935, to June 30, 1951, 753 companies with 
assets of $10,311,000,000 have been divested by holding-company 
systems. Of this total figure, over 80 percent is represented by electric 
utility assets. In addition there were sales of partial segments of 
property by subject companies which had an aggregate consideration 
of $149,727,000 during the same period. 

The extent of compliance with section 11 is also forcefully demon- 
strated by comparison of the areas of operation of the registered 
systems. When the Holding Company Act was enacted, many of the 
utility systems were sprawling aggregations of properties, in some 
instances extending from coast to coast and from the Canadian 
border to the Gulf of Mexico. The drastic realinement which has 
occurred is reflected in the following table, setting forth the number of 
States in which registered holding-company systems conducted utility 
operations as of July 1, 1940, when the section 11 program was getting 
under way, and as of June 30, 1951: 


Number of registered public-utility holding-company systems providing electric June 30, 


or gas service in July 1, 1940 1951 

20 or more States Seal ae Ree le -# ; 2 None 
15 to 19 States ; ‘ ; ? 3 None 
10 to 14 States. ......... Sdidniah oebienish thie ai aides ‘5 7 None 
5 to 9 States___. ‘ 7 il snsth cette tain eimai Ba , 17 7 
3 or 4 States. _. . Deer : ‘ : 17 16 
lor 2 States__. as 4 15 

Nc winiienne ebiann a a ee Oe on 55 138 


! Excluded from this group is | registered holding-company system having no domestic utility subsidiaries, 
ind 1 system all of whose utility properties are leased to another system, 


4. Review of a tymecal section 11 case 

In order to illustrate the procedures which have been followed in 
working out compliance of a holding-company svstem with section 11 
of the act, the story of Electric Power & Light Corp., a subholding 
company of Electric Bond & Share Co., is described in some detail 
below: 

Electric Bond & Share was one of the companies which challenged 
the constitutionality of the act and the companies of its system did 
not register until March 1938. At the time of its registration, the 
Bond & Share system included 121 domestic subsidiaries with com- 
bined assets of nearly $3‘ billion and numerous foreign subsidiaries. 
One of its principal subholding companies was Electric Power & 
Light Corp., controlling, directly or indirectly, 24 subsidiary com- 
panies, 10 of which were public-utilitv companies, mainly located in 
the Middle South, but including properties in Texas, Utah, Idaho, 
and Colorado. Resolution of Bond & Share’s problems of satisfying 
the statutory requirements for simplification required the reorganiza- 
tion not only of Bond & Share itself, but also of each of the subholding 
companies and of many of the operating companies. 

On May 9, 1940, by notice and order for hearing, the Commission 
instituted proceedings involving Bond & Share and its major sub- 
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holding company subsidiaries under sections 11 (b) (1) and 11 (b) (2) 
of the act to determine what action was required to bring these 
companies into compliance. After extensive proceedings, with a 
record of over 18,000 pages of testimony and over 1 500 ‘exhibits, 
the Commission issued a series of orders directed to companies in the 
Bond & Share system. That involving Electric Power & Light was 
issued on August 22, 1942, and in effect required that Electric cease 
to be a holding company and dissolve. 

Pursuant to section 24 (a) of the act, Bond & Share and Electric 
took an appeal to the Court of Appeals for the First Circuit, erg 
unanimously affirmed the Commission’s order (141 F. 2d 606, C.J 
1, 1944). Certiorari was granted by the Supreme Court and es 
Court, in October 1946, affirmed the decision of the circuit court, 
sustaining the constitutionality of section 11 (b) (2) of the act, and 
the Commission’s order of dissolution as an appropriate exercise of 
its powers (329 U.S. 90). 

The eae Mab reaching the conclusion that the continued exist- 
ence of Electric unduly and unnecessarily complicated the Bond & 
Share holding-company system, and unfairly and inequitably dis- 
tributed voting power among the security holders of that system, 
recognized that the remedy of dissolution which it found nec essary 
would not be self-executory. The Commission stated (11 S. E. C. 
1146, 1223) 

It is our intention to supervise all details of the effectuation of the order to be 
issued here to insure that the public interest and the interests of the security 
holders of American and Electric are guaranteed in all respects. Moreover, as 
we have noted, the practices of American and Electric have created many prob- 
lems for their subsidiaries for which remedies must be found in order that these 
companies may be restored to a condition of soundness in the interest of their 
security holders and the consuming public. Accordingly, we shall reserve juris- 
diction to enter such orders as may be necessary for the purpose of assvring that 
the liquidation of American and Eleetrie is carried out consistently with all the 
standards of the statute. 

During the period from entry of the dissolution order to the filing 
of an Electric plan, the Commission’s major concern with Electric 
was that its subsidiaries be brought into conformance with the appli- 

cable standards of the act so that they might be disposed of either by 
aie or by disposition to Electrie’s security holders. This entailed, 
among other things, write-downs of property in accordance with the 
orders of this and other regulatory commissions, simplication of 
security structures, elimination of unnec essary corporate complexities 
and redistribution of voting power so that the common stocks of the 
companies would have a real stake in the enterprise.* 

The progress made in getting Electric’s subsidiaries into conform- 
ance with the statutes demonstrates the relationship, which the Com- 
mission has had to bear in mind throughout its administration, be- 
tween the operative and remedial sections of the act. ‘Thus, with 
respect. to applications and declarations concerning financings, the 
Commission must be assured that the security to be issued and sold 
does not create a situation repugnant to section 11 which would 
require further remedial action. Under the standards of sections 9 

% The Electric system consisted of 5 tiers of companies, having outstanding 39 publicly held bond issues 
with an average interest rate of 5.34 percent and publicly held preferred stock issues at several layers in the 
system, many of these in arrears. By 1946, when the 11 (b) (2) order was affirmed, the debt issues had 


been reduced to 10, with an average interest rate of 3.24 percent and 9 preferred stock issues were retired. 
The 5 tiers had been reduced to 3. 
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and 10, the Commission may not approve an application regarding 
the acquisition of securities or property if such acquisition would be 
detrimental to the carrying out of the provisions of section 11. The 
implementation of these statutory provisions in the case of Electric 
required the Commission and the staff closely to supervise the numer- 
ous applications and declarations filed so that the resultant program 
would be consistent with the eventual aim of dissolution of Electric. 
In some cases this was achieved through agreement between the staff 
and the company, arrived at after informal conferences and consul- 
tation. In others a particular application could be approved only 
through imposition of appropriate conditions. 

In this period three of Electric’s major electric utility subsidiaries, 
Arkansas Power & Light Co., Mississippi Power & Light Co., and 
Louisiana Power & Light Co., were reorganized. Its interests ip 
Dallas Railway & Terminal Co. and Idaho Power Co. were sold to the 
public, while Dallas power & Light Co. was sold to a newly organized 
mtrastate holding company in Texas, Texas Utilities Co. One sub- 
sidiary, Utah Power & Light Co., itself a holding company, required 
an extensive reorganization in the course of which Electric received 
cash for its-interest in that company. Utah, divorced from the Elec- 
tric system, has continued as a registered holding company under the 
act, and as such remains subject to the jurisdiction of the Commission 
The cash obtained from these divestments was used by Electric to 
build up its investment in its remaining companies and to retire its 
outstanding debentures. Each of these transactions required separate 
proceedings, some of a very complicated nature, including problems 
of allocation and subordination which oeed not be detailed here. 

A major preliminary to the reorganization of Electric, however, was 
the reorganization of Electrie’s largest subsidiary, United Gas Corp. 

United Gas Corp. (United) and its subsidiaries are engaged in the 
production, purchase, transportation, distribution, and sale of natural 
gas in the States of Texas, Louisiana, Mississippi, Alabama, and 
Florida. At the time of the filing of its plan, United had outstanding 
debt securities in the amount of $56,825,000, most of which were 
owned by Bond & Share, $44,982,000 stated value of $7 preferred 
stock with accumulated arrearages, and $88,468,000 stated value of 
$7 second preferred stock with large accumulated arrearages. Most 
of the $7 preferred stock was held by the public, all of the second 
preferred stock was owned by Electric, and 48.5 percent of the com 
mon stock was owned by Electric. There were also outstanding 
warrants for the purchase of common stock. 

Under the plan of reorganization approved by the Commission after 
extensive hearings, and enforced in the district court, all of the then 
existing debt, preferred stock and second preferred stock, were elimin- 
ated from the structure of United. A new bond issue of $100,000,000 
was sold to the public. The proceeds were used to redeem the $7 
preferred stock at the redemption price of $110 per share plus accumu- 
lated arrearages. Bond & Share received $44,000,000 for all its hold- 
ings of United securities, consisting of $53,365,000 of debt obligations, 
17,310 shares of $7 preferred stock, common stock, and option war- 
rants. Electric surrendered all of its holdings of second preferred 
stock and common stock and received 94.8 percent of the new common 
stock, while the public holders of old common stock received the 
balance of 5.2 pereent. 
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The difference between the face amount of Bond & Share’s claims 
against United and the amount it received, or approximately 
$12,000,000, represented a compromise of claims assertible by United 
for acts of mismanagement committed by Bond & Share. It was the 
position of the staff that Bond & Share had improperly profited from 
United and was responsible for United’s inadequate capitalization, 
and that under those circumstances its debt must be subordinated to 
the public security holders. The Commission concluded that Bond & 
Share had violated its fiduciary obligation to United, and that, there- 
fore, on the basis of the so-called ‘Deep Rock” doctrine enunciated 
in Taylor v. Standard Gas & Electric Co. (306 U.S. 307), it would be 
unfair and inequitable for Bond & Share to be permitted to realize 
the entire nominal amount of its claims. 

Illustrating the ramifications of a single reorganization on other 
companies in the system is the fact that Bond & Share used this 
$44,000,000 in cash to retire part of its own preferred stock, which 
step was part of its own program of compliance, while the United Gas 
stock received by Electric, as we shall see, became the medium for 
solving Electric’s capital structure problems. 

In accordance with section 11 (e) of the act, application was made 
to a district court of the United States for an order enforcing and 
carrying out the United plan. Vigorous opposition came from certain 
stockholders, principally, however, from a common stockholder of 
Bond & Share. The district court approved the plan as fair and 
equitable, including the settlement of claims between United and Bond 
& Share (58 F. Supp. 501 os Del. 1944)), and the decision was 
affirmed by the circuit court (162 F. 2d 409 (C. A. 3, 1947)). 

As a result of the reorganization of United, its capital structure 
consisted solely of debt and common stock in place of the numerous 
classes of securities previously outstanding. Elimination of the 
preferred stock and arrearages made possible the resumption of 
common dividends. United today is a strong, healthy company. 
Prior to the recent increase in money rates, it was able to refinance 
its debt at a 2.75 percent interest rate and to issue additional debt 
at a rate lower than 3 percent. It has also successfully marketed 
approximately $20,000,000 of additional common stock. 

Electric was now in position to submit a plan of reorganization for 
itself which would substantially complete its compliance program. 
This required a plan of reorganization to take care of its preferred 
stocks with their huge arrearages, and a program for disposing of the 
remaining nonretainable properties. The management took the 
position that those electric properties located in Arkansas, Louisiana, 
and Mississippi should be kept together as one integrated regional 
holding company as permitted by the act. This, too, became part of 
its program. 

In November 1945, Electric filed a plan for the voluntary exchange 
of its outstanding $7 and $6 preferred stocks for an unspecified number 
of shares of the new common stock of United Gas Corp., the precise 
number to be set forth by subsequent amendment. Thereafter, in 
May 1946, Electric filed a proposal offering 11 shares of United com- 
mon stock for each share of Electric’s $7 preferred stock. Bond & 
Share, disagreeing with the allocations proposed by Electric, filed a 
plan of its own, offering nine shares of United for each share of Elec- 
tric’s $7 preferred stock and proposing a settlement of claims assertable 
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by or on behalf of Electric against Bond & Share for alleged acts of 
mismanagement. ‘This was followed in July 1946 by a joint plan 
proposing that the preferred stocks be retired by exchanging such 
stock for a specified number of shares of United or of the new holding 
company to be organized, or that, in the alternative, the preferred 
stock be entitled to a cash payment if there were sufficient deposits 
under the exchange offer. After hearings, briefs, and argument the 
plan was submitted to the Commission in September 1946. Mean- 
while, the stock market in early September 1946 suffered a precipitate 
decline which made it clear that, since the cash alternative was so 
much more favorable than the securities, the plan was no longer 
feasible and, therefore, the Commission could not approve it. The 
Commission, however, took no action on the plan, at the request of 
the company who wanted to see if the market would be restored to 
former levels within a reasonable time. 

When this did not occur, Electric was informed by the staff, with 
the consent of the Commission, that consideration should be given to 
the filing of a new plan or an amendment to the old plan. During 
part of 1947 discussions were had between the staff and the companies 
concerning various alternative types of plans which the company 
might file. It should be noted in this connection that these discus- 
sions related to the type of plan that might be filed and not to precise 
allocation ratios. After studying the various proposals advanced, the 
staff advised the company that, in its opinion, the only type of plan 
that could successfully withstand the vicissitudes and vagaries of 
market operations would be an exchange plan without alternatives. 

In late 1947 and early 1948, officials of Electric had long discussions 
with securityholders who had appeared in the 1947 proceedings or had 
evinced an interest in an attempt to work out an agreed-upon plan of 
reorganization. It soon became clear that the two main protagonists 
were Bond & Share on the one hand, and the representatives of the 
first preferred stocks of Electric on the other hand. The position of 
the management of Electric became primarily that of arbitrator or 
stakeholder, with the significant difference that any plan agreed to 
would have to be one that Electric would regard as fair to its security 
holders and also one that would in their opinion prove acceptable to 
the staff and to the Commission. After extensive negotiations, an 
agreement was reached among some, but not all, of the security holders. 

Op March 24, 1948, Electric filed a comprehensive plan of reor- 
ganization designed to effectuate compliance with the Commission’s 
order of dissolution. This plar proposed the creation of a new hold- 
ing company, Middle South Utilities, Inc. (Middle South), which 
would own the common stocks of Electric’s electric subsidiaries 
(Arkansas, Louisiana, Mississippi, and New Orleans); the allocation 
to the various classes of Electric of shares of the common stocks of 
Middle South and United; the retirement of all Electric’s outstanding 
securities; the dissolution of Electric; and the settlement of all inter- 
corporate claims between Electric and its subsidiaries on the one 
hand, and Bond & Share and its wholly owned subsidiaries on the 
other hand. 

At the time of filing of the 1948 plan, Electric’s capitalization con- 
sisted of $46,128,901 stated value of $7 preferred stock; $19,642,412 
stated value of $6 preferred stock; $8,379,168 stated value of $7 
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second preferred stock ; 3,453,787 shares of common stock; and 534,754 
option warrants to purchase common stock. Although Electric was 
paying current dividends on the $7 and $6 preferred stocks, the 
accumulated and unpaid dividend arrearages on those stocks amounted 
to $89.71 per share, and $76.90 per share, respectively, aggregating 
$46,128,901 of arrearages in the case of the $7 stock, and $19,642,413 
on the $6 stock. The $7 second preferred stock could not receive 
dividends while there were arrearages on the first preferred stocks. 
Accumulated arrearages on the second preferred stock were $112 per 
share, aggregating $8,379,168. No dividends had been paid on the 
common stock for many years 

Hearings were held on this plan from April to July 1948. The 
record on this plan and the earlier plans of 1948 coptains iv excess of 
5,000 pages of testimony and 400 detailed financial exhibits. Secur- 
ity-holders were represented in the proceedings by a committee for the 
$7 and $6 preferred stocks, individuals representing the $7 second 
preferred stock, and two committees for the common stockholders 
who appeared for the first time with the filing of the plan. The 
Division of Public Utilities was represented by its counsel. The 
preferred stocks and the second preferred stock were in agreement 
with the provisions of the plan. The two common-stock committees 
opposed the plan, one, generally, on all phases, and the other, pri- 
marily, with respect to the settlement of intercorporate claims between 
Electric and Bond & Share. At these hearings the operating officials 
of Electric’s subsidiaries, the principal officials of Electric, and an 
expert witness for Electric testified in support of the plan. One of 
the common-stock committees adduced evidence through an expert 
retained by it and by the chairman of its committee. The privcipal 
cross-examination of all witnesses was conducted by counsel for the 
Division of Public Utilities, other counsel in the matter continuing 
with cross-examination of witnesses upon the completion of the staff’s 
cross-examination. 

Upon the closing of the record, briefs were filed ‘by the parties and 
participants. The staff submitted proposed findings recommending 
that the Commission approve the plan if it were modified to increase 
somewhat the allocation to the second preferred stock. Exceptions 
were filed by the two common-stock committees. Argument was 
heard by the Commission in September 1948, the principal arguments 
being made by the staff and Electric on the one hand,-and by the two 
common-stock committees on the other hand. 

Since the staff had asserted a position in this matter, it did not 
participate in the preparation of the findings in the ease. The Divi- 
sion of Opinion Writing then undertook to assist the Commission in 
an independent review of the record and preparation of the Com- 
mission’s findings. The findings and opinion of the Commission were 
issued in March 1949, approving the plan on condition that it be modi- 
fied as recommended by the staff. This was done. The Commission 
issued its order approving the plan and application was made to the 
United States District Court for the Southern District of New York 
for an order enforcing and carrying out the plan. That court set the 
matter down for hearing in ac cordance with the request of the Com- 
mission and enjoined all proceedings inconsistent with the provisions 
of the plan. 
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The district court held argument on the plan for 2 days in April 
1949. The principal burden in support of the plan was carried by 
the chief counsel of the Division as is the usual practice in these 
matters. Lengthy briefs were filed in opposition to the plan by the 
two common-stock committees who had appeared in opposition to the 
plan in the administrative proceeding. Upon the conclusion of the 
argument, the district judge entered a memorandum opinion approv ing 
the plan. In doing so he expressly relied on the Commission’s sum- 
mary of the record as found in its opinion “because no one has asserted 
that the summation of the testimony that is contained in the opinion 
of the Commission is pot a substantial and a truthful report and 
summary of the contents of the testimony.”’ 


The court continued: 


The Commission has been charged with having failed to consider certain fea- 
cf ¢* 7 ’ 


facts rclevant and material to the case. These charges 
are not borne out tae | an examination of the opinion of the Commission. It 
appears that everything that has been raised here as constituting an issue on the 
fairness of the plan has been considered by the Commission, even what might be 
thought minutiae. The objection really is to the weight the Commission gave the 
contentions or to whether or not it accepted evidence. Upon the opinion of the 
Commission and its report of the evidence taken by it, shown by the briefs and 
arguments to be thorough and truthful, and its findings, and after consideration of 
the parts and factors that constitute the plan I find that it is fair and equitable; 
that it is appropriate to effect the provisions of section 11 of the act. 

rT . 

The common-stock committees appealed to the Court of Appeals 
for the Second Circuit and requested an order staying consummation 
of the plan. The Commission opposed the stay on the grounds that 
no substantial questions were presented by the appeal and that a 
stay would cause unwarranted delay in realization of the benefits to 
security holders and to the public interest which Congress sought to 
secure by achieving compliance with section 11 (b) of the act. The 
petition for stay was denied by the court of appeals and shortly there- 
after by the Supreme Court, one Justice dissenting (337 U.S. 903). 
The plan was consummated in May and July 1949 and, in August 1949, 
the court of appeals affirmed the decision on the merits (176 F. 2d 
687 (C. A. 2, 1949) 

Asa result of the reorganization plan of Electric, its former security- 
holders now receive dividends on the stocks allocated in place of their 
old claims against Electric as follows: The $7 preferred stock currently 
receives $11.90 per share per year and the $6 preferred stock $10.82 
per share per vear—both of these securities prior to reorganization 
received their current dividend and could anticipate liquidation of 

e rt’ ho P - 
arrearages only after a long period. The $7 second preferred stock, 
which could receive no dividends until the arrearages on the first pre- 
ferred stocks should be discharged, now receives annual dividends on 
the securities in the amount of $11.41 per share per year. The com- 
mon stoc k, which had not réceived any dividends since 1951, now re- 
ceives $1.74 per share per year in dividends from the securities allo- 

cated to it, and each option warrant receives 58 cents per year on the 
securities allocated to it. 

In approving the plan of Electric, the Commission spec ‘ifically al- 
lowed, over the objections of the common-stock committees, the crea- 
tion of a new holding company, Middle South, on the basis of the 
demonstrated interrelationship of the companies concerned and their 
record of integrated operations. Middle South will continue under 
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the jurisdiction of the Commission as a registered holding company. 
It is in the process of disposing of its remaining gas properties and it 
has a transportation property whose retainability under section 11 
(b) (1) is still undetermined. 

Bond & Share used the proceeds received for its holdings in Electric 
to retire its own bank loans. Thus we see the effect of section 11 on 
one system—a scattered multitiered holding company has been re- 
placed by an integrated, two-level system. In place of a complicated 
security structure in the top company, with millions of dollars of pre- 
ferred arrears which prevented common-stock dividends since 1931, 
there is now a holding company with only one type of security out- 
standing, common stock which enjoys a good market, on which divi- 
dends are earned and paid regularly, and which is now an important 
a for raising investment funds to finance the system’s tremendous 

ansion program. 

he senior securities of the subsidiary companies similarly enjoy a 
favorable market. The consolidated equity ratio of the system now 
stands in excess of 30 percent, in contrast to the situation described in 
the dissolution order of 1942, when it appeared that the common stock 
of Electric was completely under water and, indeed, the preferred 
stocks were impaired. In the course of this program, subsidiary com- 
panies like United Gas and Utah Power also underwent reorganiza- 
tions equally as drastic and similarly enjoy a greatly improved finan- 
cial standing and reputation; several operating companies were re- 
Jeased from holding-company control and from the jurisdiction of the 
Commission; one company was joined to companies from other sys- 
tems to become part of a new intrastate holding-company system; and 
the effect of these reorganizations was to facilitate the reorganization 
of Electric’s parent, Bond & Share. 

. Impact upon the industry 


Many factors have contributed to the growth and expansion of the 
utility industry over the past 15-year period. The general economic 
climate, technological changes, and improved management policies 
have all played a part. Nevertheless, the extensive program of 
development which has been carried forward must be viewed against 
the background of the Holding Company Act and its broad impact 
upon the industry. As a result of the divestmen. and simplification 
programs most of the industry is once again being operated at a local 
level through independent operating companies or regional holding- 
company systems; investors can now purchase with ‘confidence the 
equity securities of soundly financed companies which are subject to 
effective State regulation. 

The accomplishment of this realinement and financial reconstruc- 
tion program has certainly been opportune. It has given fiber and 
muscle to the utility industry at a time of urgent demand for service. 
The electric industr vy, for example has been characterized by continu- 
ing growth since its inception, but the rate of increase in capital addi- 
tions, operating revenues, and energy production within the past 6 
years has reached phenomene el proportions. At first, the sharp upturn 
was related to postwar economic development of the Nation but more 
recently has been affected primarily by the heavy demands of accel- 
erated defense production. The following compilation of annual 
capital expenditures from 1935 to 1952 demonstrates clearly this 
startling upswing. 
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Annual capital enpenanain for new construction, electric light and peed sadioatey i 











| | | yg 7 = 
Year Total | Year | Total Year Total 

—— pail eethalyaetiarasninaatioelipenndll beenetcosstian iene ceil inenanicenpaiieiemienaiiampGuctel biienysiningeiceesntpiadicninoin ccertentiieabicapedirntamliie 
DOL: died Goiiinain | $192, 855, 000 || 1941_..._...... $554, 148, 000 a > $1, 372, 145, 000 
BE ine cteciten | 289, 710,000 || 19422__._____- 455, 975, 000 |} 1948..........- 2, 078, 088, 000 
BOO ahdencdsas | 455, 480, 000 || 1943._.._. Weds 306, 286, 000 || 1949...____... 2, 517, 614, 000 
ea 482, 000, 000 || 1944........... 340, 284, 000 |; 1950_.......-- 2, 347, 171, 000 
CEE dinvecnndal 430, 000,000 || 1945____ skee 408, 929, 000 |} 1951___- = 2, 443, 324, 000 
Geoct Saks 596, 380, 000 || 1946..........- 718, 169,000 || 1952_.......... 3 3, 001, 803, 000 


1 Electrical World, Jan. 29, 1949, p. 121, and Jam. 28, 1952, p. 126. 
? Expenditure study not made by Electrical World in 1942. Figures are those reported by Federal 
Power Commission for privately owned utilities only. 

3 Prospective. 


From 1935 to November 1, 1951, the generating capacities of the 
electric on increased from 31,820,000 to 55,435,000 kilowatts, 
an increase of 86.8 percent. Further substantial additions of capacity 
are now under construction to meet anticipated power needs and to 

restore the safety margin over peak load requirements which the 
industry regards as essential for reliable service. 


Generating capacity by ownership ! 


Privately Privately Privately 

Year owned elec- Year owned elec- Year owned elec 

tric utilities tric utilities tric utilities 
1935 Sdehoina 31, 820, 000 BL Sa dlcwnees 36, 041, 000 1947 41, 986, 000 
Bets can 4 : 31, 787, 000 a 4 37, 442, 000 1948 uM 45, 381, 000 
1937 31, 958, 000 1943 5 . 39, 1! 2, 000 1949 5 50, 484, 000 
Dees SO ans 33, 246, 000 Pee ewce : 39, 733, 000 1950 Z 55, 176, 000 
1939 ‘ 33, 908, 000 1945 5 40), 307, 000 1951 i 2 59, 435, 000 

1940._.__- Saat 34, 399, 000 es oo es. 40, 335, 000 


| Electric World, 1949 issue at p. 104; 1952 issue at p. 129 
2 Data to Nov. 1 


Source: Federal Power Commission. 


Total revenues from ultimate consumers increased from $1,912,- 
000,000 in 1935 to an estimated $5,640,000,000 in 1951. The latter 
figure represents a 63-percent increase over the 1946 figure of 
$3 460,000,000. 


Revenue from electricity sales ! 


. | Total from ulti- | = Total from ulti- — Total from ulti- 
Year } mate consumers Year | mate consumers Year mate consumers 
Siac hag i testo ethilbtelilanciny tadeatabeliglen tt patie tidipiabinanigtii hincbbecnsspppaciecenbaahtldd jcinilniaayil las ti ali ital tah atest 
1935__. $1, 911, 988, 000 1941 $2, 665, 057, 000 1947 $3, 852, 765, 000 
1936 , | 2, 044, 586, 000 1942 2, 885, 843, 000 1948 y 4, 313, 313, 000 
1937 2___ j 2, 160, 798, 000 1943 3, 077, 643, 000 1949 4, 614, 059, 000 
1938 2... 2, 156, 580, 000 1y44 3, 276, 752, 000 1950 5, 087, 000, 000 
1939 2__. } 2, 289, 583, 090 1945 3, 341, 518, 000 1951 3 5, 640, 000, 000 
1940 2__. 2, 440, 218, 000 1946 3, 459, 560, 000 





1 Electric World, 1949 issue, at p. 115; 1952 issve, at p. 145. : 
? Uniform system of accounts presc ribed by Federal Power Commission begins new series of figures in 199g. 
3 Estimated. 


Source: Edison Electric Institute. 


While the industry has been undergoing this expansion, consumers 
have also benefited. The following table shows the rates charged to 
consumers of 25, 100, and 250 kilowatt-hours per month in cities of 
50,000 population or more. The decline in rates reflected by this 
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table has occurred in spite of rising operating costs. It is due in part 
to intelligent management, State regulation, and technological im- 
provement. It is also due in significant measure to the economies of 
the Holding Company Act, which has reduced the cost of capital in 
an industry where capital is a major element of cost, eliminated 
fictional items from the property accounts which are the basis of 
rates, and removed the pressures of the holding company toward 
unsound financial practices and excessive charges. 


Weighted average bills for residential service ! 


Average bill (in cents) per Index of average bill (Jan. 1, 
kilowatt-hour j 1935= 100) 
25 kilo- 100 kilo- | 250kilo- | 25kilo- | 100kilo- | 250 kilo- 


watt-hours | watt-hours | watt-hours | watt-hours | watt-hours | watt-hours 


January 1, 19352 6.3 4.5 3. 6 100.0 100. 0 100. 0 
January 1, 1936 6.1 4.2 3.1 95. 6 94.2 88. 2 
January 1, 1987 8 4.1 3.0 90. 6 91.7 34.4 
January 1, 1938 . 7 1.0 2.9 89. 4 90.2 82.5 
January 1, 1939 . 6 1.0 2.9 87.5 88. 6 81.0 
January 1, 1940 5. 4 3.9 2.8 85. 0 86.8 79. 2 
January 1, 1941 5.4 3.8 2.8 83.8 85.7 78.4 
January 1, 1942 5.4 3.8 2.8 RB. 8 85. 0 78.1 
January 1, 1943 5.3 3.5 2.8 83. 1 85. 0 78.0 
January 1, 1944 1.3 3.8 2.8 83.1 S4.6 77.3 
January 1, 1945 1.3 3.8 2.8 82.5 | S4. 1 77.4 
January 1, 1946 l 3.7 2.7 80.0 83.4 77.1 
January 1, 1947 4.9 3.6 3.7 76.9 81.4 | 76. 2 
January 1, 1948 0 3.6 2.7 77.5 81.4 76. 2 
January 1, 1949 0 3.7 2.8 78. 1 82.3 77 2 
January 1, 1950 0 3.6 a9 77.5 81.4 76.5 
January 1, 1951 0 3.6 2.7 77.5 81.0 76. 0 


! Federal Power Commission, Tynieal Electric Bills. 
? The average bills for 1935 and following years are for all cities of 50,000 population and more. 


While these statistics reflect at least in part the over-all effect of the 
Commission’s regulatory presence in the utility industry, brief men- 
tion should also be made of some of the specific areas in which correc- 
tive action has been successful. The Commission has jurisdiction 
over all securities issued by registered holding companies and their 
subsidiaries, and in exercising this jurisdiction in this area has con- 
stantly sought to achieve an improvement in the financial structure of 
the regulated companies. It has insisted upon an adequate common- 
stock equity and an improvement in capital structures through re- 
tirement of excessive debt. 

It has been required that securities, except under special circum- 
stances, be marketed by means of the competitive bidding procedure 
in order to ensure minimum cost of capital and to preserve the main- 
tenance of competitive conditions required by the statute. 

In cooperation with other regulatory bodies it has succeeded in 
eliminating from the property accounts of such companies in excess 
of more than $1 billion of “write-ups” and other inflationary items 
fepresenting sums in excess of the original cost of properties when 
dedicated to the public service. Depreciation reserves have been 
strengthened and service company charges must now be made only 
on a cost basis. 

The Commission has also required that certain provisions be in- 
serted in indentures and corporate charters to protect security holders, 
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These protective provisions (generally of a technical nature) served to 
strengthen the security holder’s position and provide a measure of 
safety otherwise not afforded to him. 


6. Impact upon investors 


The Commission has been responsive to the mandate of Congress to 
preserve for security holders all legitimate investment values. It has 
administered the simplification and integration standards of section 11 
in such manner that reorganizations have followed no single dogmatic 
pattern but rather have been adapted to general economic and market 
conditions, as well as to the particular requirements of the holding- 
company systems being reorganized. Where markets have been firm 
and reflected high indexes of business activities, reorganizations have 
included sales of portfolio securities with the cash proceeds therefrom 
being used to retire holding company securities. In other instances 
the Commission has approved reorganization plans providing for the 
direct distribution to the holding-company security holders of port- 
folio securities. 

Experience has shown that the market has frequently placed higher 
valuations on holding-company securities than would otherwise be 
considered warranted in a given case where it appears that the holding 
company will soon undergo reorganization and perhaps dissolution. 
Financial commentators bave called attention to the fact that reorgani- 
zation of a holding-company system will eliminate the discount which 
the market has placed on the parent company’s securities. They 
have thus indicated the prospect of higher ‘‘break-up values’? which 
the investors may be expected to realize. 

One financial writer, in discussing the liquidation of holding com- 
panies and the resultant increase in the market value of security 
interest effected, described the situation as follows: 


WaAfter the debacle of 1929-33, holding companies lost all their popularity. 
This can well be understood, since the losses taken by “investors” in these con- 
coctions were colossal. It became an established axiom of the market-place 
that holding company securities owned by a noncontrolling stockholder were 
worth less than the value of the assets behind them. In other words, they 
sold persistently at substantial discounts from their liquidating values. 

What this situation means is that holding-company shares now have one value 
for outside stockholders and another value—about 40 to 50 percent higher—for 
those in control; for the latter can eliminate the discount whenever it suits them, 
by the simple expedient of moving to dissolve the holding company. There are 
many instances in which they have done this; in such cases the outside stock- 
holders at that particular moment also enjoy a substantial increase in the market 
price-of their shares. But, sinee this is an arbitrary and unpredictable matter, 
countless outside stockholders are destined to sell out at the wrong time. So 
far as anyone can tell there is no reason why a given holding company, with its 
attendant price discount, may not go on indefinitely. 

The major dissolutions of holding companies have been effected in the field 
of public utilities under the compulsions of law, as embodied in the Publie Utility 
Holding Company Act of 1935. The history of these proceedings is not without 
its sardonic side. The utility managements have fought the ‘‘death sentence’’ 
bitterly; they have tried to enlist the support of their stockholders to prevent 
the passage of the act itself, and in their annual reports they have recounted 
their (unsuccessful) efforts to defeat it in the courts as though they were thereby 
protecting the interests of the owners of the securities. Yet for years the course 
of market prices has proclaimed eloquently that the holding-company stock- 
holders would gain and not lose from these dreaded dissolutions. For, once they 


35 This fact received explicit judicial recognition in a gift-tax case involving shares of Christiana Securities 
Co., the holding company for du Pont shares. 
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receive the shares of the operating companies in place of the parent-company 
securities, the persistent discount on the latter disappears and the aggregate 
value of what they own is materially improved. 

There have been some securities of course which never had any 
real basis of value even at the time of their original issuance and, 
quite naturally, these received no participation in the final stages of 
reorganization of the holding company systems. On the whole, 
however, most holders of the junior and senior securities of holding 
companies have not lost in the reorganization and realinement process 
but have reaped substantial gains. 

Perhaps the best means of illustrating this is to examine the situa- 
tions with respect to some of the larger holding-company systems 
which have undergone drastic reorganization, including, in some 
instances, dissolution of the holding company. The following table 
shows the market values of their common stocks as of the date when 
each such holding company registered under the act and of a recent 
date, September 24, 1951. In the table, the figure for the earlier of 
the two dates represents the market price per share of common stock 
multiplied by the number of common shares then outstanding. The 
figures relating to the current date represent the market price per 
common share as of such date multiplied by the number of common 
shares then outstanding (excluding additional shares, if any, issued 
between the two dates), plus (1) the amounts of cash distributions 
of capital to the holders of such shares; (2) the market values, as of 
the current date, of portfolio securities distributed to the common 
stockholders as capital distributions (excluding dividends in kind dis- 
tributed in lieu of ordinary cash dividends); (3) the excess of the 
current market value of portfolio securities offered to security holders 
on rights over the price at which such rights could have been exercised 
by the security holders; and minus (4) amounts paid to the holding 
company by the common stockholders, in several instances, directly 
in cash or indirectly as withheld dividends, in order to procure a 
capital distribution. The table also sets forth comparative increases 
in the Dow Jones utilities averages and the Dow Jones composite 
average (based on industrials, rails, and utilities). 

As noted, the percentages of increase in market values of the com- 
mon stocks listed in the table are derived from a comparison of 
market values obtaining at different dates of registration with those 
obtaining at a single current date. In some cases, general market 
conditions varied materially at the different registration dates, as 
indicated by the varying Dow Jones index figures. Accordingly, the 
comparative performance es of these common stocks should not be 
measured against one another. Rather, they should be corhpared 
with the performane es of the Dow Jones index figures for the same 
periods of time, thereby eliminating the effects of general market 
improvement during such periods. 

% Benj. Graham, the Intelligent Investor, 1949, pp. 228, 229. See also Standard and Poor’s Ortlook, 


vol. 15, No. 13, p. 822, March 29, 1943; the Wall Street Journal, March 14, 1945, p. 8; the New York Times, 
August 27, 1947, p. 31. 
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It is quite apparent from the foregoing table that common stock- 
holders of holding companies have generally benefited from the 
reorganizations accomplishe <d pursuant to section 11 of the Holding 
Company Act. The lower percentage increases in some cases may 
be explained, at least in part, by the relatively better financial condi- 
tion of those systems at the time of registration. 

The benefits of reorganization, however, have not been limited 
only to common stoc kholders. Senior securityholders have likewise 
been materially aided by these same reorganizations. To demon- 
strate this, there is tabulated below the market values of the debt 
securities and preferred stocks of these same holding companies as 
at the dates the companies registered under the act, ‘and the capital 
distributions of cash and securities, taken at market values as at 
September 24, 1951, made to these senior securityholders in retirement 
of their securities. 


Tabulation showing (1) market values of senior securities of certain public-utility 

holding companies as at dates of registration under the Public Utility Holding 
Company Act of 1935; and (2) present values attributable to such senior securities 
as indicated by amounts of mpl distributions of cask and securities received by 
the holders thereof, with market values epee as at Sept. af, 1961 


| x 
Cash and 
market values 
Market . ; ; ‘ 
rv . * “ADIL - | “reases 
Name of holding company and date registered under | valuesat | a no = 
ding C . ¥ | registrati : . 
Holding Company Act — computed as | values 
. at Se og m, | 


1. American Power & Light Co. (Apr. 8, 1938): i 


Debentures. | $29, 780, | $51,477,000 | $21, 696, 815 
Preferred stocks ; | 3 #37, 913,679 | 2277, 421,065 | 239, 507, 386 


a ——-| icliateaeen 
Total. _- aie ; 67, 693, 864 } 328, 898,065 | 261, 204, 201 


2. Columbia Gas System, Inc. (Jan. 13, 1938): | | | 
Debentures -| 101,352,297 | 106, 552,158 | —_5, 199, 861 
Preferred stocks ‘ | 81,834,093 119, 702, 815 37, 868, 722 


Total_ _. : Ns ---------| 183, 186, 390 | 226, 254, 973 48, 068, 583 


3. Commonwealth & Southern Corp., the (Mar. 28, 1938): | 
Debentures. - | 40, 236, 513 56, 358, 917 16, 122, 404 
Preferred stock on ss 5 43,500,000 | 7170,720,403 | 127, 220,403 


Total. _. . i. "$3.7 736, 513 227, 079, 320 143, 342, ‘807 
4, Electric Bond & Share Co (Apr. 4, 1938): Preferred | 


stocks. ae _| 65,910, 130 145, 054, 962 | 79, 14, 832, 


5. Electric Power & Light Corp. (Apr. 7, 1938): 
Bonds and debentures - _- | 19, 385, 450 33, 712, 696 14, 327, 24€ 
Preferred stocks. _.....__- 4 20, 757, 368 4 200, 220; 915 179, 472, 547 


Total __. os | 40,142,818 | 233,942,611 | 198, 799, 798 
. Engineers Public Service Co. (Feb. 21, 1938): Preferred 

stocks 19, 382, 527 | 45, 953, 871 26, 571, 344 

7. Middle West C orp., the (Dee. 1, 1985): No senior securi- 

ties. .<.. cacti | 5 (5) _ & 





8. National Power & a Co. ene 8, 1938): | } 
Debentures. ___.. ctdduewnsnedel eee | 25,619,216 | 10,274, 216 
Preferred stock , | 12, 447,362 | 43,282,092 | 30,834, 730 


Total atin * : 2k ager aes | 68,901,308 | 41, 108, 946 
9. Niagara Hudson Power Corp “(Mar. 28, 1938): ® Pre- | 


ferred stocks __.......- gi 33, 986, 224 49, 040, 508 | _B, 054, 234 


10. North Ameriean Co., the (Feb. 25, 1937): | | 
Debentures. ........_- tee : 24, 869, 520 | 24, 749, 955 (119. 565) 
Preferred stoe k__ Mm ines ; 33, 956, 104 33, 349, 745 | (606, 359) 


Total meacheciiipehiin ‘ “ 7 58, 825, 624 7 58, 099, 700 | 78 (725, 924) 
See footnotes at end of table, p. 23. 
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Tabulation showing (1) market values of senior securities of certain public-utility 
holding companies as at dates of registration under the Public Utility Holding 
Company Act of 1935; and (2) present values attributable to such senior securities 
as indicated by amounts of capital distributions of cash and securities received by 


the holders thereof, with market values computed as at Sept. 24, 1951—Continued 


Cashand | 


Market market values ; 
Name of holding company and date registered under values at —— —_- Increases - 
Holding Company Act registration _ SES market 
date computed as values 
aut Sept. 24 
1951 ! 


11. United Corp., the (Mar. 28, 1938): Preference stock _- ® $65, 328, 694 § $138, 766, 251 $73, 437, 557 
12. United Gas Improvement Co., the (Mar. 29, 1938): Pre- 
ferred stock 7 


77, 382, 468 91, 664, 611 14, 282, 143 

Subtotal (uneonsolidated): 
Bonds and debentures __...__- 4 ‘ 230, 968, 965 298, 469, 942 67, 500, 977 
Preferred stocks 192, 398, 649 1, 315, 186, 238 822, 787, 589 
Grand total (unconsolidated) ._.....-...-.-._--- 723, 367, 614 1, 613, 656, 180 890, 288, 566 


1 Represents cash and portfolio and holding-company common stocks, taken at closing prices as at Sept. 
24, 1951, paid to the holders of the bonds, debentures, and preferred stocks in redemption of, or exchange for, 
or other retirement of such securitie s. 

2 At Dec. 31, 1987, dividend arrears on the preferred stocks of American Power & Light Co. totaled $26,- 
547,180. By the date of consummation of the plan of reorganization in 1950, the arrears had increased 
$43,562,076, to a total of $70,109,256. These arrears were eliminated under the plan of reorganization 

8 At Ded. 31, 1937, dividend arrears on the 1,500,000 shares of preferred stock of the Commonwealth «& 
Southern Corp. amounted to $9 per share, or a total of $13,500,000. During 1943 and 1946 the company 
repurchased for cash 18,000 and 40,753 shares, respectively, on which the arrears amounted to an estimated 
$28 and $26.75 per share, respectively, or totals of $504,000 and $1,090,143, respectively. By the date of con- 
summation of the plan of reorganization of the company in 1949, arrears on the remaining 1,441,247 shares 
outstanding amounted to $17 per share, or a total of $24,501,199. These arrears were eliminated under the 
plan of reorganization. 

‘At Dec. 31, 1937, dividend arrears on the preferred stocks of Electric Power & Light Corp. totaled 
$29,741,370. By the date of consummation of the plan of reorganization in 1949, the arrears had increased 


by $44,409,112, to a total of $74,150,482. These arrears were eliminated under the plan of sear 
’ Not applica ible 





* The date of registration shown for Niagara Hudson Power Corp. represents the date on w hie h its parent 


company, the United Corp., registered under the act. Niagara Hudson Power Corp, itself registered as a 
holding company on June 23, 1948. 


7 The deventures and preferred stock of the North American Co. on February 25, 1938, were selling above 
the prices at which they were subsequently redeemed. 

8( ) Denotes decrease. 

® There were no dividend arrears on the preference stock of the United Corp. at Dec. 31, 1937, or at Mar, 
28, 1988. With respect to the arrears which accumulated subsequent to the latter date, an estimated 


$8,281,085 accumulated in respect of 1,274,013 shares retired in 1944 and 1945 pursuant to exchange plans. 
The retirement of these shares under exchange plans resulted in the concomitant elimination of the arrears 


applicable to such shares. The arrears which accumulated during the period in respect of the remaining 


preference shares retired in 1949 were paid off in cash. Such cash payments are not included in the above 
table. 


?. Litigation under the Holding Company Aet 


Over the 16-year period since the enactment of the Holding Com- 
pany Act and up to December 1951, the Commission has participated 
in the litigation of 282 proceedings of which 279 had been finally 
decided. Much of the earlier litigation involved attempts by the 
holding-company systems to prevent or delay enforcement of the act. 
More recently, however, the primary problems have involved carrying 
out large and complex reorganizations always with a view to the 
prevention of losses to investors in the holding-company securities. 
As of December 31, 1951, the Commission had instituted 108 pro- 
ceedings in the United States district courts to enforce voluntary 
plans approved by the Commission to effectuate compliance with the 
integration and simplification requirements of section 11, and 106 
resulted in enforcement orders. Appeals have been taken from 24 of 
these enforcement orders and the Commission has lost none. In the 
only two cases where enforcement of the Commission’s order was 
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refused by the district court the court was reversed, in one case by 
the court of appeals and in the other by the Supreme Court. 

Successful prosecution of this litigation has not only permitted the 
consummation of the plans directly involved but has also cleared the 
way for compliance by other companies, and might well aid in the 
solution of many problems which would be involved in the break up 
of combinations violating antimonopoly statutes. Plans to effectu- 
ate the integration and “simplification requirements of the Holding 
Company Act must be found fair and equitable to all persons affected 
thereby. In passiag on the dissolution and reorganization of solvent 
companies the Commission has passed on many difficult and novel 
problems relating to the conflicting rights of different classes of security 
holders. The Commission’s solutions of many of these problems have 
been tested successfully in the courts; they have been reviewed and 
approved by the Supreme Court in three cases, one decided in 1945," 
in June 1949 * and in January 1951. 


D. CONTINUING JURISDICTION 


Although enforcement of the Holding Company Act is bringing 
about the complete liquidation of the multitiered, widely scattered 
holding-compauy systems of the past it will not eliminate the holding 
company as a corporate device in the public--utility field. A holding. 
company system which can measure up to the physical integration 
and corporate simplification requirements of section 11 (b) is ex; ‘ovessly 
permitted by the act to function and develop as a regional system 
Such a system of course remains subject to the general regulatory 
jurisdiction of the Commission with respect to financing, intercompany 
transactions, service arrangements, and other functions. -. Through 
this continuing jurisdiction the statute provides the machinery for 
prevention of any recurrence of those abuses leading to original 
passage of the statute. 

It is estimated that about 20 regional holding-company systems, 
with aggregate assets of some $7 billion, will remain permanently 
subject to provisions of the statute. A number of these continuing 
systems have already completed their programs of compliance; others 
still have important problems to solve. 

In general, the continuing systems are of three major types. They 
are either electric holding-company systems consisting of one holding 
company over a number of interconnected electric companies, natural- 
gas holding-company systems (usually controlling gas transmission 
as well as gas-distribution properties) or operating holding-company 
systems. Regardless of the type of enterprise, the continuing hojding 
company can justify its existence only if its component companies are 
knit together as a compact group having a basic formal relationship 
with one another. There must be a showing of important economies 
from group operation and the parent company must demonstrate an 
ability to meet the problems of system plant expansion and of requisite 
system financing on a sound and economical basis. 

The standards established by the Holding Company Act for con- 
tinuing systems are high, and their enforcement will require the 

v Otis & Co. v. S. E. C. (323 U. 8. 624) rehearing oe (323 U.S. 887}. 


% SE. C. v. Central Illinois Securities Ci orp. (338 U.S. 96). 
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continuing diligence of the Commission. In the spring of 1935, when 
the President transmitted to Congress the report of the National 
Power Policy Committee recommending legislation affecting utility- 
holding companies, he took occasion to make the point that— 

for practical reasons we should offer a chance of survival to those holding com- 
panies which can prove to the Securities and Exchange Commission that their 
existence is necessary for the achievement of the public ends which private utility 
companies are supposed to serve. 


The Congress in fixing the provisions of the act recognized the ap- 
propriateness of this recommendation and, as the integration programs 
near completion, it is in this area of continuing jurisdiction that the 
Commission’s activities under the Holding Company Act will be 
primarily engaged. 
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